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May 28, ?002;

Ms, EvdﬁgeliLe Tsibrid Cummirlgs

U.S. Environimental Protection Agency

:Office of Environmental Information, Mail Code 2842T
11200 Pennsylrvama Avenue, NW

Washmgton, DC 20469 :

1
| Re: Doeket IDINo. OEL-10014

omments on Draft Guidelines: for Ensuring and Maximizing the Quality,
ijectivi Utlhty‘?, and Integrity of Information Disseminated by the
anironm ental Protection Agenry.

i
|
)

Dear Ms’ Cummmgs

On bcha f of he Assocmled Bux,lders and:Contractors (ABC), [ respectfully submit the following
comments on the Draﬂ Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility,
and' lntcgnly of Inforrryatlon D1§scmma1ed by the Environmental Protection Agency, as
published in the Federgl Register on April 30, 2002 (67 FR 21234)

ABC reﬂresents 23,000 merit sh0p Lonlractors subcomractoxs material suppliers and
conitruction-elated firms in 81 Ichapters across the United States, The vast majority of these
members are smal) businesses w1th 10 employees or less. ABC members regularly engage in
pI‘OJCCIS 'chat arc subject to environmental regulations.

\
\

ABC and its membcrs apprecmte and share EPA’s concern in helping protect our environment.
T hat is vivhy ABC has worked wnh EPA on numerous rulemakings and other regulatory actions
landjis ¢ enﬂy working withi the agency to create an on-line compliance clearinghouse for the
construction }ndusn'y We have seen fir st-hand the importance of data quahty in EPA’s
rulemalqng efforts and we appreciate the opportunity to use our experience in commenting today
on EPA’s data quality |guidelines.

I Background

1 .
i

EPA has prepared these guzdclmes in accordance wnh The Treasury and General Government
Appropnatiofns Act for FY 2001 (Public Law 106-554). Section 515 of the legislation directcd
agencies subject 10 the Paperwdrk Reduction Act to:

‘ r
. 1ssuc gdehnes ensurmg and mammmng the quality, objectivity, wility, and
mtcgnty of mformamon dlssemmatcd by the agency;
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= establish adgnmxstratwc mechanisms allowing affected persons to seek and obtain
correction of information maintained and disseminated by the agency that does 1ot

[ - comply with the aforementioned puidelines; and,

= report periodically to}the Office of Management and Budget director on the number

and nature of complaints regarding accuracy of data and how these complaints are
handled by #he agencies.

| o

The Fprcsideml signed u%is lcgislaﬁon in December 2000 and ABC Jauded the inclusion of the

foregoing provision as a potentially effective way to improve the regulatory process. The Office

of Managemént and Budget, in a‘(ccor'dance with the legislation, subsequently published their

final guidelings on £ eﬂruary 22,2002. These guidelines comport with the legislative intent and

we urge other agencieito compose their corresponding guidelines in a manner that adheres as

closely as possible 1o the parameters laid out by the OMB.

1. EPA’s Guidelines

ABC believes that EPA’s mission i best served by ensuring that environmental regulations are
developed tra‘nsparemlP/ and are grounded in gpod science, backed by sound data, Regulations

developed in ithis rnam;cr promo[te trust and compliance in the regulated community and
therefore help accomp‘

ish EPA’s ultimate objective of a less-polluted environment.
While we commend EPA for following OMB’s lead in several areas of its proposal - and for
demonsitrating innovatron in oth’Frs — we are concerned about several aspects of the EPA
guidelines. Ihstead of embracing every opportunity to enhance the agency’s data quality
assyrance measures, EPA has provided itself with a number loopholes, qualifications, and
definitional afdvamage§ that are at cross-purposes with the intent of the data quality initiative.
Forexample, EPA states at line'761 of its proposal; that it “may elect not to correct some
completed information products on a case-by-case basis due'to Agency priorities, time
congtraints, or resources.” This;provision, along with other “escape clauses”, appears to
circumvent both the legislative intent and the OMB guidelines. We urge BPA 1o reconsider this
approach when prepar?ng a final version so that these guidelines do, in fact, promote the trust and
compliance in the regulated community that is so important to the preservation of our

environment!

. Y . .
In the sections below, we identify the issues we find most important and provide comyment on the
manner jn which EPA|addresses these issues, providing suggestions, as appropriate.

EPA Jmakes numerous references in its proposal that imply a limitation on the
applicabilityland scope of data quality guidelines. For example, EPA states beginning in line
402 that the guideélines do not impose any “legally binding requirements or obligations” and that
the agency has the “dﬂscrction to adopt approaches on a case-by-case basis that differ from the

! : 1
| !

|
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guldehnes, where appropriate.” These provisions are not only contrary to the objective of the
data quality mmauve ﬁut they are also contrary 10 the mandates of the underlying legislation, the
‘ Paperwork Reduction Act of 1995 and the OMB implementing guidelines. A specific example of
. EPA limiting the scopel of its data quality guidelines illustrates our concerns,

1‘ 1 1. Di scu:sslon of F PA'’s limitation on error corrections in rulemalking procedures

1

: ‘ EPA Staites in its proposal bcgmnmg at line 737 that the agency will not consider

,' requests for correction [of information if it “pertains 10 EPA actions, where a mechanism by
which to:submit commcnts to the Agency is already provided.” As EPA notes, agency

| rulemakings fall into thls category.

| .

: We believe that EPA hLzs erred | m creating for itself such a broad exemption. The rulcmalcing

process generates vast Pmounts of data. Evaluating this data and submitting comments is an

; onerous and time-consyming task that must be performed in as few as 30 days in some

: circumstances. In the! 31tuanons there is a significant risk that data errors will be left

‘ uncovered resuliing x;f a ﬂawedl regulation.

! Another problem with this approach is that the rulemaking process can go on for several years.

| If rulemakmgs are exehpted from EPA’s error correction measures, affected entities may be
forced to endure ]cngtlfy waits Before their request for data correction is reviewed. In the
meantime, the agency may rely pn potentially faulty data as it moves forward toward completing
a final rule. i

i We beliéve we have a shared gdal of accuracy and efficiency in the rulemaking process and thus
} we urpe B PA to review and modxfy limiting provisions such as the foregoing and to broaden the
! applicability and scope of its data quality guidelines proposal.

| ]
| B EPA ) Responsc 10 Regucsts for Correction of information

: ABClis concer ed that FPA has not provided adequate measures in its guidelines o
ensure that rcsponses 0 requests for correction of information are made in a timely and public

; manner.

|

S 1. E P,Li should provide a timeframe for responses to requests for correction of
i : mﬁ)rmation |

w -~ One 01‘J the key purposes of the Data Quality Act and of OMB’s implementing
guidelines is to cnablc parties 1o obtain timely correction of information. To effectuate this

! purpose; OMB mcludgd in its Juxdclmcs a requirement that agencies “shall specify appropriate

! time periods|for ageney decisions on whether and how to correct the information,” (67 FR 8459)

F (emphasis added). EPA has neglected to include in its proposal any indication of an appropriate

! tlmeframc in which ta decide upon affected persons’ requests. We suggest that EPA propose a

; 45 vworlpng day time {imit for the agency to respond to the petitioner with either a decision or an

explanation of why mlore time 19 necdcd a]ong with a revised estimated decision date.

| I
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' 2. EPA|\should notify the public of a request for error correction and any
! " corrective uction taken

! I
l - Our me ‘ bers rely on EPA data to conduct their activities in accordance with the
law. When EPA data is called into question, it would be appropriate for our members —and the
public at-large — to be r:notiﬁed of the potentially flawed data. This would enable regulated
entities to0 more carcfulry scrutinize the data and take any corrective measures that might be
appropriate. | :
y |
EPA, unfortuhately, ha's not incladed any mechanism that would provide notice to the public of a
legitimate request for data corre¢tion: We urge EPA to include such a provision in its final
uidelines. ’ir,is notification should be disseminated in the same manner that the original
information was di ss:m!'ninated s¢ that the same, presumably affected audience will be on notice.

1

!III. (,“onci_usion i

Environmental regulations mustibe based on good science and supported by reliable data.
Regulations evelopccﬂ and promulgated in such a manner will achieve greater results and will
promoteitrust and compliance on the part of regulated entities, The Data Quality Act and the
OMB inplementing guidelines demonstrate an awareness of this fact and are a welcomed
development| ’
|

EPA’s own Jata quali | guidelines, however, while sufficient in some respects, demonstrate a
more tedid aéceptanceT:)f this view. Instead of fully embracing measures that would improve the
quality of data maintained and disseminated by the agency, EPA has sought to limit the
application ahd scope bf the data quality initiative. ABC urges EPA to reconsider this approach
’ when prépari'mg final gluidelincs', with specific emphasis on the areas discussed more exiensively
|

herein.

|
!
|

Sincergl:

Michacl Peaflstein
Managey, Regulatory EAffairs
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